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~~ 001 Order-In-Appeal No. AHM-EXCUS-001-APP-97/2023g24
fa#fa Date : 28n08-2023 \i'lNr ffl cBT c=rrtmr Date of Issue 28.08.2023

anger (r@ta) arr "CfTfu=r
Passed by Shri Shiv Pratap Singh, Commissioner (Appeals)

Arising out of 010 No. 82/VVSO3/AC/CSM/2022-23 ~: 30.12.2022 passed by Assistant
Commissioner, CGST, Division 111, Ahf'!ledabad South.

ti" ;;siy"IC'lcbcil cBT ""!Ff~ tfciT Name & Address

Appellant

Mis. Udayanbhai Sevantilal Shah,
C/o.Suchem Laboratories,
10/13, Phase-I, GIDC-Vatva,
Ahmedabad-382445.

l{ anfa g ratmer ariits srgra at it a g sr#at a #f zqnRe,fa fr
sag ·g er 3r@rat at 3r@la zn gr?leru 3mawd an waar &

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

7T

Revision application to Government of India:

() at4 5la gc 3rf@,fzm, 1994 cf5T t!ffi rn.Rt sarg ·Tg mm#i a aR # q@tar arr c!?l"
ufir # qer gqa sisfa gateru ma aft fa, and Gal, fcffi=r 4i?!IC'lll, ~
fcr:rrr, atft if5a, Rlaa tua, ir f, fact : 110001 cm- c#r~~I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 11 0 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) ~ l=ITc1 c#r zfma i ura w# z~at an fat asrIr zI 3rr tar a m
fa4t quern k zs ruertr ma a ua g mf ii, za fa#t qusIr zat suer i ark ag ft
cbl-<,&l'i "# m fa.vetarr'st ma st ,fan ahr g{ st I .

(ii) In case of any loss of goods where the loss occur in transit from a factory to a war!:;l;i01.H;_e...9r to
another factory or from one warehouse to another during the course of processin
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warehouse or in storage whether in a factory or in a warehouse. ·,
El¼
1



2

() and # are fa lg zar gkr j faff Ia u zar ma # faff qty zycas ad
l=ffQ1 LR 0 tel Iizcf a ma \i'fl" nraare fa ts, ut q4er R lltftl a t 1

(A) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India. ·

(B) In case of goods exported outside 'India export to Nepal or Bhutan, without payment of
duty.

3ifea Gia at sna gcerat frg uii st #Ree ma # n{ sit ha arr#gr
ui} gr err vi fr # jcil fGlcB 3WJcffi, Z'rTCITTYf a# tr uR ah mu w rt ar # fa
3if~ (.=f.2) 1998 ttW 109 arr frga Rh; ·Tg ett

(c)

(1)

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

ala sq4a gc (rgtc) Pzna8), 2oo1 # fru g cfi 3fwfcr fc!A~ISc'. m~ ~-s ~
t 4Rat #, 4fa 3mer # uf arr hf fetas a "ill'i" l=ffff cB" A'1c1x1<:>1-~~~
3rr#er #t a-t uRji # rr '3fm=r 3WfcR fclxlT arr lfg fr# arr Tar g.l gr gff
cFi 3fwfcr tTRr 35-~ if Rttit«f LITT cFi ~"ti"R cB" ~ cFi ml2:f €r6 arr at 4f #ft ±hf
af8;

0

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals} Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rfcl\ii.-J ~ cfi ml2:f ugiia ya ala q) za Una a shat u?1 2oo/-t#R=r
~ c#t ~ 3t'tx \iii51 x-i&P"lxcbl-J ~ cYlmf if~ m cTT 1000/- c#t t#R=r~ c#t ~ I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

Rt zyca, eta qr4a zca vi ar a 3r4ta nzaf@raw a ,Re 3rfta
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(«) ha sari Ice 3rf@,fr, 1944 cB1 ttW 35-irf/35-~ cfi 3fwm:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(to) saa~Rua qRba 2 (1)n sag3rr 3rarar #t 3fla, 3rat a fl zca,
#{ta sqla zyca ya aras a4l#tu urznf@ran(Rre€) t ufga 2fa f)Real, 1rare
.284IT, sgI4] ya ,Fat ,fy4IF,3al«la-seooo4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall: be filed in quadruplicate in form EA-3 as
. prescribed under Rule 6 of,. Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/ refund is vpto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Ast,tt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zuf gr 3re i a{ pc smhsiiarragr star % cTT ~ ~~ cB" fu-q tBNf cl?T :f@R
'344cfc'1 cPT if fcnm arr af g rza a shg sf fa frat rel arf aa} a fg
zrenrferfa an@)a nznf@raw at vs or@la za ab4ta var at ya r4a=a f@a utar -g I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
· paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled taavoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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(4)

(5)

nrarz yea3rf@fr 497o zrerisif@era Rt 3fr-- siafa fefffRa fg 31ju a
3da znr er3gr zrenfrf fsfq7 If@ant a are i r@ta #6t ya flu 6.6.so h
pr1ratcrzl zrca feam star al@gt

One copy of application or 0.1.0. a& the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended. ·

r 3jk ii@ rcai at Pirata are fuii at sit #I" UIM 311 cb~d ~ \JITTlT % \TIT,
fir zcea, #hr snla zrcn vi araz 3r4lat urn@au (alaffaf@) fa, 1982 'tr RfITT=r
%1

Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

+u v#tr gca, tu snla zgcan vi ata 3741#tu znrzurf@raw(Rec),#
1frf)cat ra i afaniiDemand) gi is(Penalty) cBT 10% 1l'f 'G1m cB'BT
3faf?tzraif, sf@ra5a qa 'G1m oaluq &I(section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

h{taGaraza si harah sia«fa,~fferrr •~cJfl'BPT"(DutyDemanded)
a. (Section)~ 1p# asafufRa if,
gs fanaa@z 2fezst ft;
au #dz 3fszfibu 6aaa 2aRt.

> uqfnrv«if@a arfe ? as@ qa oar flgear, srflea afara bf@g qfas f@ur+ra
3. •e_;,

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
. the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Seotion 86 of the Finance Act, 1994)

Under CentraJ Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;

· (iii) amount payable under Rule 6 of the Cenvat Credit Rules.
ren?hf.arfk7Traw?rr sf zyea arrar ~("Ct)r ave faff@a gt alii fag rg yes k 1o
yrarr aft sr@ lsaerau faaR@a st aa ausk 1ograrrualsnaft ]

In view of above, an appeal against this order shall lie before the Tribuna. a:©J-1"fil8,,~fment of
10% of the duty demanded where duty or duty and penalty are in dispute ~-P~p,i&~Y~yYhere
penalty alone is in dispute." JfJl.. ~''.i;.\~..~,\~\
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F.No. GAPPL/COM/STP/2987/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by Dr. Udayanbhai Sevantilal Shah, Clo. Suchem

Laboratories, 10/13, Phase-I, GIDC - Vatva, Ahmedabad - 382445 (hereinafter referred to as

"the appellant") against Order-in-Original No. 82/WS03/AC/CSM/2022-23 dated 30.12.2022

(hereinafter referred to as "the impugned order") passed by the Assistant Commissioner,

Central GST, Division III, Ahmedabad South (hereinafter referred to as "the adjudicating

authority").

2. Briefly stated, the facts of the case are that the appellant are holding PAN No.

AEQPS9306B. On scrutiny of the data received from the Central Board of Direct Taxes

(CBDT) for the FY 2016-17, it was noticed that the appellant had earned an income of Rs.

28,10, 114/- during the FY 2016-17, which was reflected under the heads "Sales / Gross ·

Receipts from Services (Value from ITR)" filed with the Income Tax department.

Accordingly, itappeared that the appellant had earnedthe said substantial income by way of

providing taxable services but had neither obtained Service Tax registration nor paid the

applicable service tax thereon. The appellant were called upon to submit copies of required
;

documents for assessment for the said period. However, the appellant had not responded to

the ] etters issued by the department.

2.1 Subsequently, the appellant were issued Show Cause Notice No. AR-II/Div

III/S.T./UDAYANBHAI SEVANTILAL SHAH/2016-17 dated 12.10.2021 demanding

Service Tax amounting to Rs. 4,21,517/- for the period FY 2016-17, under proviso to Sub

Section (1) of Section 73 of the Finance Act, 1994. The SCN also proposed recovery of

interest under Section 75 of the Finance Act, 1994; recovery of late fees under Section 70 of

the Finance Act; 1994 read with Rule 7C of the Service Tax Rules, 1994; and imposition of ·

penalties under Section 77 and Section 78 of the Finance Act, 1994.

2.2 The Show Cause Notice was adjudicated, ex-parte, vide the impugned order by the

adjudicating authority wherein the demand of Service Tax amounting to Rs. 4,21,517/- was

confirmed under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with

Interest under Section 75 of the Finance Act, 1994 for the period FY 2016-17. Further (@)

Penalty of Rs. 4,21,517/- was imposed on the appellant under Section 78 of the Finance Act,

1994; (ii) Penalty of Rs. 10,000/- was imposed on the appellant under Section 77(1) of the

Finance Act, 1994; (@ii) Penalty of Rs. 5,000/- was imposed on the appellant under Section

77(2) of the Finance Act, 1994; and (iv) Penalty of Rs. 20,000/- was imposed on the appellant
under Section 70 of the Finance Act, 1994 read with Rule 7C of the Service Tax Rules, 1994.
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° F.No. GAPPL/COM/STP/2987/2023-Appeal

3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal, inter alia, on the following grounds:

" The appellant is MBBS, MS in (General Surgery) Doctor and engaged in providing

health care services to patients.

e The appellant was providing health care services to the patients, which is exempted

from service tax, accordingly; the appellant did not obtain Service Tax registration.

The appellant submitted that the order is passed in Gross violation of natural justice in

as much as the order is passed without providing reasonable opportunity of hearing to

. the appellant. Thus, the adjudicating authority passed ex-parte order. In the case of

appellant, the same Assistant Commissioner within the same jurisdiction and having

same case & facts for the said period passed the Order-in-Original No.

0l/WS03/AC/CSM/2022-23 dated 14.06.2022, wherein he has dropped all

proceedings initiated against the appellant without any levy of tax, interest and

penalty.

o Without prejudice to the other submissions, the appellant submitted that the activity of

health care does not attract Service Tax. However, the appellant submitted that the

services provided by them are exempted from service tax by Notification No.25/2012-

Service Tax dated- 20th June, 2012; in which it clearly states that Health care services

by a clinical establishment, an .authorized medical practitioner or Para-medics are

exempted from Service Tax.

o In the present case, the appellant is MBBS, MS in (General Surgery) Doctor and

engaged in providing health care services to patients as an authorized Medical

Practitioner. They have submitted copy of Certificate ofMedical Council.

The appellant is eligible for the benefit of exemption from Service Tax because he is

an authorized medical practitioner providing the health care services within the same

meaning as per the definition specified in the Act. Hence no service tax can be levied

on the appellant and requirement for taking the service tax registration is also not

applicable as it is exempt from service tax.

o The appellant vide their various replies submitted the copy of the medical degree as
well as the registration with the Medical Council. The acknowledged copy submitted

with the department is submitted by the appellant alongwt a@4f#emerendum.

l
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F.No. GAPPL/COM/STP/2987/2023-Appeal

o On the basis of their aforesaid submission, they requested to set aside the impugned

order.

4. Personal hearing in the case was held on 21.08.2023. Shri Gunjan Shah, Chartered

Accountant, appeared on behalf of the appellant for personal hearing. He reiterated

submissions made in appeal memorandum. He submitted that against the same show cause

notice the same original authority has issued two orders, fir one dated 13.06.2022 in favour of

the appellant and the second one dated 30.12.2022 against the appellant. He submitted that the

appellant is a medical professional holding degree of Master of Surgery. His services are

exempted under the Notification No. 25/2012-ST. He requested to set aside the impugned

order.

5. · I have carefully gone through the facts of the case, grounds of appeal, submissions

made in the Appeal Memorandum and documents available on record.The issue to be decided

in the present appeal is whether the impugned order passed by the adjudicating authority,

confirming the demand of service tax against the appellant along with interest and penalty, in

the facts and circumstance of the case, is legal and proper or otherwise. The demand pertains

to the period FY 2016-17.

6. It is observed that the main contentions of the appellant are that (i) the appellant was

providing health care services to the patients which is exempted from service tax by virtue of

Entry No. 2 ofNotification No. 25/2012-ST; and (ii) the same Assistant Commissioner within

the same jurisdiction and having same case & facts for the said period passed the Order-in

Original No. 01/WS03/AC/CSM/2022-23 dated 14.06,2022, wherein he has dropped all

proceedings initiated against the appellant without any levy of tax, interest and penalty.

6.1 It is also observed that the adjudicating authority has confirmed the demand of service

tax vide the impugned order passed ex-parte.

7. I find that the AssistantCommissioner, CGST, Division-III, Ahmedabad South, vide

his Order-in-Original No. 01/WS03/AC/CSM/2022-23 dated 14.06.2022 dropped proceeding

initiated against the appellant vide the Show Cause Notice No. AR-II/Div

III/S.T./UDAYANBHAI SEVANTILAL SHAH/2016-17 dated 12.10.2021 demanding

Service Tax amounting to Rs. 4,21,517/- for the period FY 2016-17. I also find that the

adjudicating authority has again vide the impugned order decided the vary same Show Cause

Notice No. AR-II/Div-III/S.T./UDAYANBHAI SEVANTILAL SHAH/2016-17 dated

12.10.2021 again, but this time he has passed orde· onfirrning the demand of

O
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F.No. GAPPL/COM/STP/2987/2023-Appeal

Service Tax amounting to Rs. 4,21,517/- for the period FY 2016-17 along with interest and

penalties. Thus, I find that the adjudicating authority has passed the impugned order without

verifying the office records and such order issued by him not sustainable in any way.

8. In view of the above, without going in to further discussion, I am of considered

opinion that the impugned order passed by the adjudicating authority confirming demand of

service tax of Rs. 4,21,517/- for the period FY 2016-17, is not legally sustainable and is liable

to be set aside. Since the demand of service tax is not sustainable, there does not arise any

question of charging interest or imposing penalty in the case.

9. Accordingly, I set aside the impugned order and allow the appeal filed by the

appellant.

0 10. r4tamaf arr af Rt&sf mt Rqzlt 5qt# a@a far star?
The appeal filed by the appellant stands disposed of in above terms.

(Shiv Pratap Singh)
Commissioner (Appeals)

0

eh
(R. C.~yar)
Superintendent(Appeals),
CGST, Ahmedabad

By RPAD I SPEED POST

To,
Dr. Udayanbhai Sevantilal Shah,
Clo. Suchem Laboratories,
10/13, Phase-I, GIDC - Vatva,
Ahmedabad -3 82445

The Assistant Commissioner,
CGST, Division-III,
Ahmedabad South

Appellant

Respondent

Copy to:
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad South
3) The Assistant Commissioner, CGST, Division III, Ahmedabad South
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad South

(for uploatling the OIA)
L5)Guard File
6) PA file
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